2012FMC Media Law

Lesson Plan – Week 11, 2005
Objectives:

1. Recap of course 

	Activity
	Description
	Time

	Pop Quiz

We’re going to have a media law pop quiz


	BREAK CLASS UP INTO FOUR TEAMS – A, B, C and D of three or four students each

Also get somebody to be a score keeper. Get them to sit up front.

RULES

1. Each team is to choose a representative who will speak on their behalf

2. You should work as teams

3. You can refer to your notes or your text books.

4. If you think you know an answer, indicate by putting your hand up

5. First in, best served applies – so the first team to out their hand up can answer the question

6. If you get the answer wrong or you don’t know, the question will be thrown open to the other three teams

7. For each correct answer you make, you get five points

8. For each incorrect answer, you lose five points

9. Each team will get 10 points each to start off.

10. The winning team will be the one with the most points at the end of the game.

QUESTIONS

These are broken up into four rounds:


General Legal Issues

Contempt

Defamation

Copyright
Round One – General Legal issues

What are the two major categories of law?

Civil and criminal

What’s the difference between common law and statute?

Common law made by courts, statute made by pollies

What’s the difference between a solicitor and a barrister?

A solicitor prepares the case; the barrister argues the case in court.

What do we mean by the word ‘jurisdiction’?

The extent of the authority of a court to decide matters brought before it and the geographical limit within which a court order can be enforced.

What does a jury do?

A panel of people who decide questions of fact in a court proceeding. Founded on the principle that everyone has the right to be tried by their equals, rather than rulers. A decision by a jury must be unanimous.

How many jurors sit on criminal trials in the higher courts?
12 jurors are used for all criminal trials in higher courts.

How many sit on civil cases?

4 jurors in some limited civil cases in higher courts. 

What is an affidavit?

An affidavit is a signed statement by a person involved in a court case telling facts they know to be true. The document must be signed by a Justice of the Peace or solicitor on an oath or affirmation.

Define evidence

Evidence is the proof of facts required to support a claim. The court must be satisfied that certain relevant facts exist which prove or disprove a case before it makes a judgement. To prove a fact exists, evidence (proof) of the fact must be given. Evidence can be either oral or written sworn statements by witnesses. The court may exclude some evidence because it is irrelevant, not directly within the witness’ own knowledge (hearsay) or because it was improperly obtained. Other evidence includes photographs and written quotes.

What is the doctrine of precedent?

The doctrine asserts that courts are bound to follow the decisions of courts superior to them in the court hierarchy.

Define the separation of powers.

It dictates that the three main arms of government – the judiciary (courts), the legislature (parliament) and the executive (the government and public service) – should remain separate and independent of each other to ensure that no arm is influenced by the other as a crucial component of democracy.
What do mean by committal proceedings?

These are heard in the magistrates court to determine if there is sufficient evidence for the matter to go to trial.

What does the Magistrates Court do?
It deals with minor criminal offences, civil claims involving property up to $50,000 and committal hearings for major criminal offences.

What is a subpoena?

A court order which requires a person to appear in court to give evidence or produce documents.

In Queensland which court deals with juvenile criminal matters?

The Children’s Court.

What is the Highest Court in Australia?

The High Court.

What does it do?

It deals with appeals from all State supreme courts, the federal court and single High Court justices.

What’s the difference between an indictable offence and a summary offence?

Indictable offences are more serious crimes  which are heard by a higher court eg break and enter, stealing, rape.

Summary offences are less serious offences and are heard in the Magistrates Court.

What is the difference between a conviction and a sentence?

A conviction is where the accused has been found guilty of the crime; the sentence is the punishment meted out to the accused for the crime committed.

What is an appeal?

This is where the guilty party has the opportunity to appeal against either their conviction or their sentence (or both) – to ask for the court to either reconsider their trial or their sentence. In Queensland, appeals are heard in the Court of Appeal, which sits within the Supreme Court. Appeals can go all the way to the High Court. Usually, appeals on conviction are heard either on grounds of new evidence coming to light or on the legal reasoning in the original trial.

Do we have privacy laws in Australia?

No, although Australia is a signatory to the International Convention on Civil and Political Rights, article 17 of which recognises privacy as a basic human right.

What do we mean by off the record?

Material supplied to a journo by a source who wishes to remain anonymous.

Why should journos be aware of off the record information?

Because the info may not be reliable.  

What do we mean by Freedom of Information?

This is legislation which permits any member of the general public to access certain documented government information. 

What is a whistleblower?

Someone who blows the whistle on corporate or official corruption.
What is a plaintiff?

A person who brings a civil action in court.

What is the three point test that courts use to determine if there has been a breach of confidence?

· the information must not have been previously disclosed to the public;

· the courts will look at whether the person receiving the information was aware of the confidential nature of the information, either express or implied;

· the recipient must disclose the information or threaten to disclose it to the detriment  of someone entitled to prevent it.

What are the two defences to a breach of confidence?

Just cause or excuse – so if the disclosure is made in the public interest, then there may be an argument for a breach of confidence. However, the courts have been very strict in allowing this defence and normally it will only apply if the disclosure was necessary in exposing crime or fraud.

Legal compulsion – where the court orders a journo to disclose confidential information.

Round Two – Contempt

What is the principle of open justice?

Justice must be seen to be done. The principle of open justice rests largely with the need in a democratic society to allow the courts to be open to scrutiny.

What role has the media to play in open justice?

The media represents the public who do not have access to the courts. It also shows the justice system in action – and acts as a warning to those who might consider breaking the law.

What is a suppression order?

This when a judge suppresses elements of a case from being published – for example to protect the identity of a protected witness.

What must a report of criminal proceedings contain?

GET THEM TO WRITE UP ON WHITE BOARD

Full names of parties, age, occupation and address of accused, the plea, full details of the charge, the result, details of the sentence or court orders, the name of the court, the date of the trial.

What do we mean by charge?

A formal procedure where a person is accused of committing a criminal offence

What do we mean by plea?

Where the accused says they are guilty or not guilty.

Have journalists any special rights of access to courts?

No.

The principle of open justice allows journalist to report on most types of court proceedings, but there are instances where reporting is restricted. What are they?

Sexual offences

Children in court

Family court

Suppression orders

Withdrawn questions.

Why aren’t journos allowed to report about children who commit crimes and are before the courts?

To protect them.

Define contempt?

An overt act which has a real tendency to interfere with the order of court proceedings and therefore the due administration of justice.

Can you name the four different forms of contempt of court?

Contempt in the face of the court, disobedience contempt, scandalising the court, sub judice contempt
Provide an example by which a journalist may find themselves faced with disobedience contempt?

Refusing to name a source. The ethical obligation of a journo to their sources clashing with the due administration of justice.

What would the consequences be of a journo spitting out the name of their confidential source in court?

Chilling effect on other sources.

What is the newspaper rule?

Under the rule, journalists will not be compelled to disclose a confidential source during preliminary proceedings in a defamation action (this is a very minor defence, so for all intents and purposes, there is no legal protection in Australia).
What are shield laws?

Laws offering journos substantial immunity from the forced disclosure of sources, available in most states in the US and Britain.

Do we have shield laws in Australia?

No.

What is scandalising the court?

This type of contempt can be committed by publishing material scandalising the courts or judges by abusing them in scurrilous terms, alleging that they are corrupt or without integrity or that they have bowed to outside pressure.

This is where you write something which would bring the justice system into disrepute.

What is contempt in the face of the court?

Improper behaviour in a court room during a hearing – things like giggling, making fun of the judge, speaking out loud, things like that.

What is sub judice contempt?

Matters deemed to be under a judge. When a matter is in court, there are restrictions on what you can report.

Why is it necessary?
To ensure that a person, especially in a criminal trial, gets a fair hearing. The courts are afraid that biased reporting may affect jurors, particularly, and witnesses to some extent. That such reporting could jeopardise a defendant’s right to a fair trial. It safeguards against trial be media.

What is trial by media?

And can anybody give me a recent example of a trial by media?

How can trial by media jeopardise a fair trial?

It may persuade potential jurors that the accused is innocent or guilty. With witnesses, it can affect their recollection of events. It could also lead to the situation where they might have spoken to the media and what they said was reported and then they go to court and their testimony is coloured  by what they told the media. The courts are also afraid that the report of an eyewitness account in the media may affect the testimony of other witnesses.

What does sub judice strive to do?

It strives to provide a balance between the principle of open justice and the right of an accused to a fair trial.

In civil proceedings, when does the sub judice period begin?

From the moment a writ, a statement of claim, or a summons is issued.

In criminal proceedings, when does the sub judice period begin?

From when a person is arrested ( a grey area here though with some thought that it should be from when a person is charged – but to be on  the safe side, the general rule is from the moment of arrest)..

What is the legal term for this, from when a person is arrested to when they appear before the courts?

Pending – meaning the matter is under a judge.

What’s the difference between pending and imminent?

When the matter is pending, it is deemed to be under a judge and so there are restrictions on what you can report. However, if the matter is imminent, for example, the police have a suspect but no arrest has been made, then the media can report a fair bit, taking into account that they may risk defamation if they’re not careful.

How long does the sub judice period last for?

In both civil and criminal, until the appeal period has been exhausted. So in a criminal case, it can go from the moment of arrest through the committal hearings in the magistrates court, to trial, to an appeal after trial if the accused is found guilty. It can go for a fair amount of time.

Who is seen as being at risk of being prejudiced by sub judice reporting?

Jurors and witnesses to an extent.

Why do magistrates and judges rule themselves out of being influenced by media reports during proceedings?

Because of their legal training.

Can you interview a witness after a charge has been laid?

No.

What factors does a court take into account in determining whether there is a real risk of prejudice to court proceedings from a sub judice report?

Prominence of the item and its distribution of publication, prominence of the maker of the contemptuous statement, time elapsed between publication and likely trial, impact of visual images, remarks about guilt or innocence, remarks about inadmissible evidence, interference with jurors or witnesses.

Are you liable for sub judice contempt even when what you are reporting is merely what somebody else has said?

Yes.

What are two defences available to journos with sub judice?

· fair and accurate reports of court cases;

· public interest.

What do we mean by a fair and accurate report of court proceedings?

That the report you write should give both sides in a legal dispute appropriate coverage (it should be balanced) and it should be accurate (have good note taking) – inaccuracies related to the guilt or innocence of an individual in a criminal trial or the liability of a party in a civil case are those most likely to incur the wrath of the court.

How can you ensure that what you write is fair and accurate?

· give both sides of the argument;

· make sure you get the correct spellings of names, addresses, etc.

· make sure you write down the charge exactly;

· take good notes;

· double check everything you write with official court documents;

· don’t dare interpret anything;

· don’t provide comment in your copy.

What about the public interest defence?

 What this means is that the media cannot be expected to just stop reporting about a controversial issue, when that issue is of immense public interest, simply because the discussion may incidentally prejudice a person who is involved in court action. As long as the discussion is only a minor part of the public discussion of a predominant issue.

So for example, if The Courier Mail is publishing a series of articles on corruption in the Queensland Police Service and at the same time a police officer is before the courts accused of accepting bribery from drug dealers, then The Courier-Mail will not be in contempt as long as it doesn’t directly prejudice the police officer’s trial by reporting evidence of his particular alleged crime. Probably the best way to think about this, is that for this defence to work what you are reporting must be broad and not specific to a particular trial.

The Bread Manufacturers defence.

What were the main outcomes from the Hinch v Attorney-General case?

That the courts will allow some discussion of a matter in a forthcoming trial if there is some overriding public interest involved and if the journo does their utmost not to jeopardise the accused’s chances of a fair trial (ie not to comment on their guilt/innocence, do not raise past convictions, and do not identify the accused where this might be an issue). Also the longer the time between the report and the trial, the less likely the media will get into trouble.

Round Three – Defamation

Define defamation

An imputation concerning any person by which the reputation of that person is likely to be injured or by which he is likely to be injured in his trade or profession, or by which other persons are likely to be induced to shun or avoid or ridicule or despise them.

What are the two forms of defamation?

Libel and slander.

What is libel?

The published, more permanent form of defamation.

What is slander?

The spoken, or more transient, form.

What are the three important elements for a defamation to occur?

WRITE UP ON WHITE BOARD

1. the defamation must contain a defamatory imputation;

2. it must refer to the plaintiff;

3. it must be published to one other person other than the plaintiff or defendant, ie. It must be published to a third party.

What do we mean by imputation?

The defamatory meaning of words.

Can you give me an example of an imputation?

Does the imputation have to be literal or explicit?

No.

What is innuendo?
Where the imputation is inferred, rather than explicit.

Can you provide an example?

What is ‘true’ or ‘legal’ innuendo?

This is where the defamatory imputation is understood by a certain sector of the audience/readership.

What do we mean by ‘of and concerning the plaintiff’?

The published matter must refer, or can reasonably be interpreted as referring, to the plaintiff.

Pearson talks about hidden plaintiffs – what does he mean here?

Pearson provides four scenarios with hidden plaintiffs that can get journos into trouble. What are they?
· a person has been named, but insufficient or inaccurate identifiers have been given;

· no one has been named, but someone who meets the description of the defamed person claims it refers to them and sues;

· no individual has been named, but the defamatory article refers to a small group of people of whom the plaintiff is a member, ie Board of Directors of a company;

· a fictitious character has been named; a  real person meeting the fictitious person’s description sues, claiming it refers to them. Eg Artemis Jones case.

To avoid getting into trouble, what must a journo do?

Would a court excuse an unintentional defamation?

No.

What do we mean by publication?

It means any sort of communication.

Can a painting be defamatory?

Yes. How can it be defamatory?

What were the main issues in the Ettingshausen v. Australian Consolidated Press case?

A photo can be defamatory; that imputation has a huge part to play – in this case, the imputation was that he was not a suitable role model for kids; the courts will also take into account the publicity surrounding a high profile case in awarding damages. P. 103.

Why is defamation law often referred to as a tangled web in Australia?

Because it ranges across eight jurisdictions. In some states the law is based on case law, in others on legislation.

What is forum shopping?

Plaintiffs can sue for defamation wherever the material has been published leading to the practice of seeking out jurisdictions which offer them the best chance of success.

What does a court assume in a defamation case?

That the damage has been done to the plaintiff’s reputation and that the imputation is false.

Who can sue for defamation?

Any living person.

Who can be sued?

Anybody in the publication chain.

What is the time limit on a possible defamation action?

About six years.

What does the plaintiff have to prove in a defamation action?

All they have to say is that they’ve been defamed in such and such a publication and put it to a jury to decide.

Do they have to prove they have suffered actual material or emotional loss or harm?

No – defamation is about the possible effect of an imputation.

So where does the onus of proof fall on?
The defendant.

Name the five defences to defamation.

1. Truth

2. Fair and accurate report

3. Fair comment

4. Qualified privilege

5. Political qualified privilege.

Now the truth defence is a complete defence to defamation in some states. But in Queensland truth alone will not suffice to justify defaming somebody.  What is the additional requirement in this State.

Public benefit.

What do we mean by public benefit?

That is, there must be a legitimate public concern in revealing the information, rather than just satisfying people’s curiosity, eg corruption, public hypocrisy, etc.

Why do we have this addition to the truth defence in Queensland?

To protect privacy.

What were the main issues in the Chappell v. Channel Nine case?

That what is in the public interest is not the same as the public curiosity – it must be important. That the media can sued in any state. Chappel sought the injunction in NSW and brought the Truth to court in Qld – forum shopping.

What are the two institutions to which the fair and accurate reporting defence applies?
Courts and parliament. You can report about the proceedings of a court case or a parliamentary sitting without fear of defamation because what is said is privileged.

How does it apply?

As long as you report accurately and objectively what was said in parliament or in courts, you will be safeguarded from defamation.

What does the fair comment defence allow the media to do?

To do reviews and opinion pieces.

Pearson sets out five elements for a successful fair comment defence. What are they? 

· the defamatory statement must be of opinion, not fact – so if you state your opinion as fact, then you have a problem, but if you base your opinion on provable facts, then you’re okay;

· the comment must be based on true facts stated in the material  - the facts must be provable and they must be stated in the article;

· the comment must be fair;

· the comment must be the honestly held opinion of the writer/broadcaster;

· the comment must be on a matter of public interest.

So if you’re doing a review of a play, can you use the fair comment defence to say that the leading actor is incompetent and should quit the stage?

No.

Why not?

You’ve defamed them.

What was main outcome for the Blue Angle or Lobster case (Blue Angle Restaurant v John Fairfax)?

Journos have to be able to prove every fact upon which they base their comment. Pearson – p. 132.

What is qualified privilege?

There are certain situations where the law of defamation is held not to apply. Where people are morally or legal obliged to provide defamatory material to others, even if they cannot prove the truth of the material. The defence here lies in there being a reciprocal duty-interest relationship between the publisher of the defamatory material and the person receiving it. So that one person has a duty to provide information and another has a duty to receive it.

Can you provide an example of a qualified privilege defence?

Eg. Referee report.

Why was the Theophanous decision important to the media?

The High Court held that there was freedom to discuss government and political matters concerning the performance of Members of Parliament and the suitability of candidates to become Members of Parliament, as long as there was no malice intended. It held that the media had a duty to inform the public about matters and issues of government and the public had an interest in receiving it. This therefore provided a qualified privilege defence to the media (because of this special relationship the media had with the general public.

What requirement to the political qualified privilege defence did the High Court develop in the Lange Case?

The reasonableness requirement.

What is the reasonableness requirement?

For the media to avail of this political qualified privilege defence, it must have:

· reasonable grounds for believing the imputations were true;

· it took proper steps to verify the accuracy of the material;

· it did not believe the imputations to be untrue;

· it sought out and published a response from the person defamed.

What is injurious falsehood?

Unlike defamation, which is about reputation, injurious falsehood is about false and misleading statements that cause financial loss to someone. For example, you might write something slagging off a product, like a new car, a Holden that’s come on the market, leading to consumers deciding not to buy the car – you might say something like it’s a dangerous vehicle but what you’ve said is both false and malicious – you’ve been paid to say that by Toyota. So an injurious falsehood must case financial loss and it must be false and malicious.

ROUND FOUR – COPYRIGHT

What is copyright?

Copyright is a form of intellectual property protection. Under the Copyright Act of 1968, the person who writes, for example, a new piece of music is usually the first owner of the copyright and is therefore the person entitled to record, perform, broadcast or communicate it. Permission from that person must be obtained if you want to use it for any purpose, unless the copyright in the work has expired or an exemption applies.

Does copyright protect ideas?

No. It protects the way ideas, opinions, information and facts are expressed. Under copyright, the author is the person who has created the work, not the person who has thought of the idea. Copyright will not subsist in a work until it is expressed in some tangible or material form.

Copyright protects two kinds of matter. What are they?

· works;

· subject matter other than works.

What do we mean by works?

Here we mean that copyright protects literary, artistic, musical, and dramatic works. These include plays, books, poems, paintings, sculptures, performances, music, photographs, computer software, and multimedia.

Can a book title be copyrighted?

No.

Why not?

For a work to be copyrighted, it must be sufficiently substantial.

When we’re talking about copyright, what do we mean by an original work?

This means that the work must result from the creator’s own efforts and must not have been copied from another source.

Can you copyright the news?

No.

What did the Feist decision determine?

It held that facts and information cannot be copyrighted, but the way facts and info is presented can. So a telephone directory can be copyrighted, as long as it demonstrates that the way the data is presented is original in its selection and arrangement and as long as that selection and arrangement demonstrates a level of creativity – that is, some thought is given to the way the data is presented to make it original.

What is subject matter other than works?
Subject matter other than works are technical vehicles of an original work. So a CD recording of a musical work, a film of a novel, or a television broadcast of a dramatic work. 

So what is covered by subject matter other than works?

Films, sound recordings, broadcasts and published editions of works.

How is copyright protection given in Australia?

You don’t have to register for copyright protection. It is free and automatic. You don’t have to pay for it and you don’t have to ask for it. From the moment you put pen to paper or fingers to the keyboard, your work is protected by copyright (provided it is sufficiently original).

How long does copyright last on a novel?

For about 70 years after the death of the author.

What if there are two authors?

Copyright last for 70 years after the death of the last surviving author.

As a copyright owner, what are my rights?

Basically, you have a bundle of rights. You have the:

· the right to reproduce your work (photocopy, record, scan, copy it out again);

· the right to publish your work;

· the right to make an adaptation of your work (eg screenplay)

· the right to communicate your work in electronic form – eg broadcast it, email it, digitise it, etc.

What are the two main means by which you can sell copyright?

Assign and license.

What do we mean by assigning copyright?

You are effectively selling them to another party. The party then becomes the owner of the copyright in that work.

What do we mean by licensing copyright?

Licensing lets another party use your rights for a defined time at a defined price. You can license either the whole or part of your copyright. 

What is the difference between an exclusive licence and a non-exclusive licence?

If you enter into an exclusive licence, the licenses will have the sole right to your copyright, ie. No one (including you) can use it. The way they use your work is subject to the terms of the agreement. A non-exclusive license allows a licensee to use your work under the terms of the agreement, but provides you with the freedom to enter into agreements with other parties who may also wish to use the same works.

What is copyright infringement?

This means where you copy material without permission of the copyright owner.

For a breach of copyright, is it necessary that the whole of the work be copied?

No – merely a substantial part. A part is deemed substantial if it is an important or distinctive part of the original work. It may not be a proportionately large part.

What are the penalties for a breach of copyright?

· payment of damages;

· payment by the infringer of any profits made from the copying;

· an order to surrender any infringing articles to the copyright owner;

· an injunction prohibiting the infringing party from continuing to breach copyright.

Who owns the copyright of articles appearing in newspapers and magazines?

The proprietors.

Why not the journos?

The way laws views this is that journos are employees and are employed under terms and conditions by their employer to produce work as part of their employment. As such, the employer owns the copyright.

If you’re a freelancer, who owns the copyright over your work?

You do as long as you don’t assign it away.

There are a number of provisions in the Copyright Act that permit copying without fear of being sued. What are they?

· fair dealing;

· library  provisions;

· statutory licences.

What two defences does fair dealing make available to journos?

· the defence of fair dealing for the purpose of criticism or review;

· the defence of fair dealing for the purposes of reporting news.

The defence of fair dealing for the purpose of criticism or review allows a journo to review a book or a film or a television program and reproduce text and images from that work as long as they:

· indicate the source of the work;

· do no use too much of the work.

Can an interview you do with somebody be copyrighted?

Yes. How?

If you’re writing a feature, can you include material from another publication in your article?

Yes – as long as you attribute it and you do not use too much of it. 

Under the defence of fair dealing for the purpose of research and study, how much can you copy without infringing on copyright?

Usually about 10% of the work or one chapter if the work is a book. 

What does the Berne Convention protect?

Literacy, dramatic, musical, artistic work and films receive protection.

What does the Rome Convention protect?

Sound recordings, broadcasts and performers.

What are moral rights and how are they different from copyright?

Copyright is about protecting the economic rights of the creator. Moral rights is about protecting reputation and honour.

So what do moral rights provide?

· the right of attribution

· the right of integrity.

What do we mean by the right of integrity?

The right to object to distortions of your work.

What happens if you assign your copyright to another party?

You still retain moral rights over your original work.

How long do moral rights last for?

As with copyright, generally for 70 years after the death of the author.
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